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This is in response to your letter dated January 262009 concerning the

shareholder proposals submitted to Northstar by RA Capital Healthcare Fund L.P and

RA Capital Healthcare Fund II L.P Our response is attached to the enclosed photocopy
of your correspondence By doing this we avoid having to recite or summarize the facts

set forth in the correspondence Copies of all of the correspondence also will be provided

tO the proponents

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Enclosures

cc Peter Kolchinsky

Manager

RA Capital Management LLC
800 BoylstonStreet Suite 1500

Boston MA 02199

Sincerely

Heather Maples

Senior Special Counsel



March 242009

Response of the Office of Chief Counsel

Division of Conoration Finance

Re Northstar Neuroscience Inc

Incoming letter dated January 262009

The first proposal relates to the declaration of dividend or cash distribution The

second proposal relates to tender offer

There appears to be some basis for your view that Northstar may exclude the

proposals under rule 14a-8f We note your representation that the proponents have not

responded to Northstars request for documentary support indicating that they have

satisfied the minimum ownership requirement for the one-year period required by

rule 14a-8b Accordingly we will not recommend enforcement action to the

Commission ifNorthstar omits the proposals from its proxy materials in reliance on

rules 14a-8b and 14a-8f

Sincerely

Damon Colbert

Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING ShAREHOLDERPROPOSALS

The Division of Corporation Fmance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240 14a-8 as with other matters under the prqxy
rules is to aid those who must comply with the tule by offering informal advice and suggestions
and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In Łonnection with shareholder proposal
under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intentiontoexciude the propósalsfrom the Companys proxy materials as well
as any infonnation furnished by the proponent or the proponents representative

though Rule 14a-8k does not require any communications from shareholders to the
Commissions staft the staff will always consider infonnation concerning alleged violations of
the statutes adminbtered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or nile involved Tlui
receipt by the staff

of such information however should not be construed as changing the staffs inibnnal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only infOrmal views The determinations reached in these no
action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court suäh as U.S District Court can decide whether company is obligated
to include shareholder proposals in its proxymaterials Accordinlya discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against
the company in Oourt should the management omit the proposal from the companys proxy
material
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Wa Electronic Mali and United Parcel Service

U.S Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street N.E

Washington D.C. 20549

sharehoidernropsaIssec.aov

Re Northstar Neuroscience Ins Request for NoAction Advice

Shareholder Proposals of RA Capital Management LLC

tear Ladies and Gentlemen

We are writing on behalf of our client Northstar Neurosdence Inc Washington corporation

uNorthsjar to request confirmation that the staff of the Division of Corporation Finance the

Sjffl of the Securities and Exchange Commission the Commtssion will not recommend

enforcement action if in.reliance on certain provisions of Rule 14a-8 under the Securities

Exchange Act of 1934 as amended Northstar excludes the two shareholder proposals the

Prooosals and statements in support thereof submitted by RA Capital Management LLC the

Prooonenfl from Northstars proxy statement and form of proxy for its 2009 Annual Meeting of

Shareholders collócthely the 2009 .Pr Materials

Pursuant to Rule 14a-80 we are providing you with six copies of this letter whiOh outlines

Northstars reasons for excluding the Proposals from its 2009 Proxy Matenals the

Proponents letter dated December 23 2008 setting forth the Proposals and the Notice of

Defect as defined below sent to the Proponent on January 2009 We are simuttaneousty

sending copy of this letter to the Proponent This request for noaction advice is also being

submitted via electronic mail to shareholderocooos alstsecgOv pursuant to Staff Legal Bulletin

No 14D dated November 2008

BACKGROUND

On December 23 2008 the Proponent submitted the F.roposats to Northstar Although the

Proponent included with the Proposals some docunentary evidence of its ownership of

Northstars voting stock it did not provide evidence sufficient to demonstrate that the Proponent

had held such securities for the one-year period prior to the date of its submission of the

Proposals Instead the documentation established only that the Proponent held the requisite

amount of Northstars voting stock from January 25 2008 to December 23 2008 less than

11 months In addition the Proponent does not appear in Northatars records as record

ownei of Northstars voting stack
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Accordingly by letter dated January 2009 the Notice of Defect which was sent to the

Proponent via facsimile electronic mail and United Parcel Service Northstar sought verification

from the Proponent of its eligibility to submit the Proposals and outlined the requirements of

Rule 14a-8b1 ii requested that the Proponent provide Northstar with written statement

verifying that the Proponent had held the requisite amount of Northstars voting stock for at least

one year at the time the Proposals were submitted iii advised the Proponent that its response

needed to be mailed bearing postmark or transmitted electronically to Northstar no later than

14 calendar days from the date it received the Notice of Defect or Northstar could exclude the

Proposals pursuant to Rule 14a-8f1 and iv advised the Proponent that Northstar has other

grounds for excluding the Proposals from the 2009 Proxy Materials

ANALYSIS

Northstar may exclude the Proposals under Rule 14a-6f1 because the Proponent did not

substantiate eligibility to submit the Proposals under Rule 14a-8b Rule 14a-8b1 provides

in relevant part that order to be eligible to submit proposal shareholder must have

continuously held at least $2000 in market value or 1% of the companys securities entitled to

be voted on the proposal at the meeting for at least one year by the date shareholder

submits the proposal Staff Legal Bulletin No 14 specifies that when the shareholder is not

the registered holder the shareholder is responsible for proving his or her eligibility to submit

proposal to the company which the shareholder may do in any manner described in Rule 14a-

8b2 See Section C.1 .c of Staff Legal Bulletin No 14 dated July 13 2001 SLB 14

The Staff has consistently permitted companies in circumstances similar to the instant case to

omit shareholder proposals pursuant to Rules 14a-8b and 14a-8f when the evidence of

ownership submitted by proponent covers period of time that falls short of the required one-

year period prior to the submission of the proposal See General Electric Company
Commission No-Action Letter January 2009 concurring with the exclusion of shareholder

proposal where proponent failed to supply documentary support within 14 days of receipt of

GEs request sufficiently evidencing that proponent had satisfied minimum ownership

requirement for one-year period required by Rule 14a-8b International Business Machines

Corp. Commission No-Action Letter December 2007 concurring with exclusion of

shareholder proposal where proponent submitted broker letter dated four days before proponent

submitted proposal to company Wa/-Mart Stores Inc Commission No-Action Letter February

2005 concurring with exclusion of shareholder proposal where proposal was submitted

December 2004 and documentary evidence demonstrating ownership of companys
securities covered continuous period ending November 22 2004 Pall Cop Commission No-

Action Letter September 20 2005 permitting exclusion of shareholder proposal where

proponent had failed to supply support sufficiently evidencing that it satisfied the minimum
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ownership requirement continuously for the one-year period as of the date it submitted the

proposar International Business Machines Corp Commission No-Action Letter January

2004 concurring with exclusion of shareholder proposal where proponent did not provide

support sufficiently evidencing that she satisfied the minimum ownership requirement

continuously for the one-year periodTM Moodys Corp Commission No-Action Letter March

2002 concurring with exclusion of shareholder proposal where proponent did not supply

support sufficient to demonstrate continuous ownership of requisite number of shares for one-

year period prior to the date proponent submitted proposal AufoNation Inc Commission No-

Action Letter March 14 2002 concurring with exdusion of shareholder proposal where

proponent had held shares for two days less than required one-year period

Moreover the Staff has previously made clear the need for precision in the context of

demonstrating shareholders eligibility under Rule 14a-8b to submit shareholder proposal

Section C.1 .c3 of SLB 14 provides the following

If shareholder submits his or her proposal to the company on June

does statement from the record holder verifying that the shareholder owned

the securities continuously for one year as of May 30 of the same year

demonstrate sufficiently continuous ownership of the securities as of the time he

or she submitted the proposal

No shareholder must submit proof from the record holder that the shareholder

continuously owned the securities for period of one year as of the time the

shareholder submits the proposal Accordingly the Staff has consistently

permitted companies to omit shareholder proposals when the evidence of

ownership submitted by proponent covers period of time that falls short of the

required one-year period prior to the submission of the proposal

CONCLUSION

The Notice of Defect was transmitted to the Proponent within 14 days of receipt of the

Proposals which were received by Northslar on December 23 2008 The facsimile

confirmation indicates that the Proponent received the Notice of Defect on January 2009

Therefore pursuant to Rule 14a-8f1 the Proponents response to the Notice of Defect

needed to be mailed bearing postmark or transmitted electronically to Northstar by January

16 2009

As of the date of this etter Northstar has not received any response or corrective information

from the Proponent with respect to the noted eligibility deficiency Accordingly consistent with

the precedents cited above Northstar believes that it may exclude the Proposals pursuant to
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Rules 14a-8b and 14a-8f because the eligibility deficiency was not remedied within the

requisite period of time following notification by Northstar

For the reasons detailed above we respectfully request that the Staff recommend to the

Commission that no action be taken if Northstar excludes the Proposals from the 2009 Proxy

Materials

Northstar intends to file its 2009 Proxy Materials no earlier than April 29 2009 Northstar

submits that the reasons set forth above in support of excluding the Proposals are adequate

and have been filed in timely manner in compliance with Rule 14a-8j not later than 80

calendar days before Northstar intends to file its definitive 2009 Proxy Materials with the

Commission

If you have any questions or require further information please do not hesitate to contact me at

206 839-4823

Sincerely

DLA Piper LLP US

Mark Hoffman

Enclosures

cc John Bowers Jr Northstar Neuroscience Inc

Peter Kolchinsky RA Capital Management LLC via facsimile 817 778-2510



RA Capital Management LLC

800 Boylston Street Suite 1500

Boston MA 02199

December 23 2008

Via Facsimile Email and Federal Express

Northstar Neuroscience Inc

2401 Fourth Avenue Suite 300

Seattle Washington 98121

Attention Corporate Secretary

Re Notice of Business to be Conducted ax the 2009 Annual Meeting of Northstar

Neuroscience Inc Shareholders and Notice of Director Nominations to be Brought

Before the 2009 Annual Meeting of Northstar Neuroscience Inc Shareholders

Dear Members of the Board of Directors

As shareholders of Northstar Neuroscience Inc the Company or Northstar RA

Capital Healthcarc Fund L.P and RA Capital Hcalthcare Fund II L.P collectively RA
Capital are providing Northstar with notice in accordance with Section 1.11 of the Amended

and Restated By-laws of Northstar the By-lawsof RA Capitals intent to bring two items

of business or proposals the Proposals and ii to nominate three directors the

Nominees for election at the 2009 Annual Meeting of Shareholders of Northstar the 2009

Annual Meeting Annex and Annex LI each contain Proposal and the respective supporting

statement Annex 111 contains the list of the Nominees supporting statement for their election

and additional information regarding the Nominees Annex TV contains the written consent of

each Nominee to being named as nominee in proxy statement and to serve as director if

elected

As of the date of this notice RA Capital collectively owns of record 2539139 shares of

common stock of Northstar the Shares which represents approximately 9.7% of the issued

and outstanding common stock of Northstar AnncxV to this notice contains information

regarding the beneficial and record ownership of RA Capital the Nominees and the other

potential participants in proxy solicitation if one were to be conducted RA Capital intends to

hold the Shares through the date on which the 2009 Annual Meeting is held

Unless otherwise indicated where information sought by Section 14 of the Securities

Exchange Act of 1934 as amended the Exchange Act and the rules and regulations

promulgated thereunder does not apply or would be answered in the negative and no response

Wenote thatthctern of the Class Ill direcLox will expireasthe2009AnnualMecting Presentlytherearethree

Class III directors Alan Levy Susan Barnes and Albert Graf



would be required to be included in pQy response is included in this

notice

Peter Koichi__ managing mcrnbercf RA C..M ent.LLC the general

partztet ofeach of BA Capital Healthcare Fund LP and BA Capital Heaithcare PundU LP or

another representative of BA Capital intends to appear at the 2009 Annual Meeting in person or

by proxy to present the roóss and thoNóminees for election

BA Capital has not yet determined whether itwill solicit proxies anita behalf in Support

of the Proposals and the election of the Nominees or any combination of the foregoing at the

2009 Annual Meeting However BA Capital -reserves its right to conduct proxy solicitation to

support any or afi of Proposals and Nominees at the 2009 Annual Meeting This notice is

submitted in accordance with Section 111 of the By.laws so that BA Capital maybring the

Proposals and the election of the Nominees as items of business at the 2009 Annual Meeting

If BA Capital decides to solicit proxies on its own behalf for the 2009 Annual Meeting it

may solicit such proxies by or on behalf of BA Capital or the Nominees by mail advertisement

telephone facsimile the Internet telegraph and personal solicitation At this time BA Capital

does not anticipate pay any additional compensation to any employee of BA Capital or to the

Nominees for solacitating proxies If banks brokerage houses and other custodians nominees

and flduciancs arc requested to forward BA CapitaFs proxy materials to their customers or other

persons for whom they hold shares BA Capital will reimburse them for their reasonable out-of-

pocket expenses

The entire expense incurred by BA Capital hr cnnctti nwith this floticó toNorthatar and

ifconducted its proxy solicitation is being and will be borne by BA Capital If any of the

Proposals are approved or ifany of the Nominees are elected to Board of Directors of Northatar

BA Capital intends to seek reimbursement ofsuch expenses fromNorthstar but does not intend

to submit su hrcimbursensentto.a vote ofshi Iders in the eveflt that RA Capital decides to

solicit proxies BA Capital may retain the services of any third party to assist it in soticitating

proxies ifBA Capital deems it appropriate
Costs related to the solicitation of proxies if

conducted may include expenditures for painting postage legal accouflth IIIISnCW advisors

public relations advisors solicitors advertising transportation litigation if any and related

expenses incidental to the solicitation At this time BA Capital does not have an approximate

figure for these costs

As of the date hereof to the ko .wiedge ofBA Capital based on theDefiflhtive Proxy

Statement ofNortbstar filed with the Securities and Exchange Commissionon April 29 2008

the full Board of Directors ofNorthstar eonslsts.of eight directcs three of whom are Class iR

direciorsup fur election to the Boar ofDiretors attire 2009 Annual Meeting for any

reason greater number of director candidates will be nominated for electron or ifany Nominee

as unable to stand for election at the 2009 Annual Meeting BA Capital intends to nominate eitbe

an additional nominee or another person in the place of such Nominee Substitute In either

event BA Capital will give notice to Northalar at the earliest practicable
tune of any additional

nominee or Substitute together with any relevant information required by the By4aws or the

proxy rules promulgated by the Securities and Exthangc Commission If thi notIce shall be



deomed for any reason by court of competent jurisdiction to be ineffective wi respect to the

nomination of any Nominee any additional nominee or any Substitute RA Capital reserves the

right to select replacement nominee and this notice shall continue to be effective with respect

to any replacement nominee selected byRA Cap.

Business and Proposak

In addition to the nomination ofthe Nonainees discussed in greater detail below RA

Capital intends to bring the following business and shareholder Proposals before the 2009

Annual Meeting for consideration and action by the Companys shareholders in the sequence

indicated and before any other business is conducted other than the consideration of the election

ofdirectors

Shareholders ofNc Neuroscien Inc recom that the Board of Directors

as soon as reasonably practicable declare dividend or cash distribution of alL legally

available assets

Sharehkiers of NorthstarNeurosciencejnc recommend that the Board ofDirectors

conduct Sit issuer self tender offer as soon as reasonably practicable1 to repurchase its

outstanding shares at price equal to the pM idation vane ofNorthstar

The specific text of the Proposals and reasons for conducting such business at the 2009

Annual Meeting is set forth onex and Annex hereto The Proposals are precatory and

non-binding on the Board even ifapproved by the sbareholders

RA Capitals reasons for submitting the foregoing Proposi to vote of the shareholders

of the Company is to encourage the Board of Directors in light oINorthatars poor performance

to address Important concerns and interests of Its shareholders particularly with respect Director

accountability end the ability of the Northatars shareholders to expiess their concerns and views

and to effect change at Northstar RA Capitals interest in the Proposals rests in to maxmuzmg

shareholder value by returning Northatars cash balance net of reserves to provide for

Nrthstars liabilities to Northstars shareholders RA Capital reserves the right consistent with

hereqilremen of applicable law to submit additional shareholder proposals fewer

shareholder proposals or different sbarebolder proposals at ti 2009 Mmi Meeting

tfonnatioii In SupjwrtafDfrectorNornbsalions

Capital ad RA Capita Healthcare Fund sharehaldØrs

of Northstar Neuroscience In propose to nominate Peter Kolcbinsky tthew Rienna and

Rajeev Shah as RA Capitals nominees for election as Class UI director of North

Neuroscience Inc at the 2009Annual Meeting AmIlL of this notice sets forth information

relating to each of the respective Nominees required to be disclosed Or provided to Nth tat

pursuant to the By-laws Annex IV to this notice contains the written consent from each

Nominee to being named as Nominee in proxy statement relating to the 2009 Annual Meeting

and to serving as aDirector ofNorthstar if elected

A727$2I2$4



The Nominees presented in this proposaI have tialning in the molecular biology

bemisyvirology neuroscience medicine and dnig developmc fields Th. Nominees

work far BA Capital and can provide Northstar with the guidance and direction needed to return

value to Nortbstars shareholders RA Capital believes that new leadership on the Board of

Directors is needed so that value will be returned to the shareholders of Northat..

Additional %nforrnaiün

Annex sets forth for each of the Nonthiecs RA Capital .Heaithcare Fund L.P P..

Capital Healiheare Fund II LP and the other persons named in such AxinexY collectively the

Participants all information relating to each such Participant required to be disclosed or

provided to the Company by the By-laws là addition Anne seta forth informatIon regardirgl

the comiflfl stock owned beneficially and/or of reco by each such Nominee and Participant

The information contained in the RA Capital Management LW Schedule 13D originally tiled

with the Securities and Exchange Comnussion on Iuly 142008 as amended to date is hereby

incorporated by reference

BA Capital in furnishing the nail ce described above and the additional information

attached to or accompanying this notice does not conccde the validity or enforceability ofany of

the provisions of the By-laws or any othermatter includiZiganY provisions in the By-laws that

purport to impose advance notice requirements to require specific ibm of Solicitation

Notice or related reqwrements or otherwise limit the right of any shareholderto nominate

Directors orto pr tother business or shareholdcr.preposuis Or consi on and action at

any meeting of the shareholders and expressly reserves the right to challenge
the validity

application and intepre tation of any such provisions oraày otin matter

Although we have endeavored to hilly satis1 all qui ta for this notice set forth in

the Byaws and believe we have done so please contact Peter K.olchinsky at 617 778-2509

immediately should the Company require any additional information

Remadtr afPags .nientionally Left Blank

N7IZ$2L6



Sincerely

RA Capital Healthcare Fund L.P

By RA Capital Mana ement1 LLC

ByPeterKo1cbinsky

Title Manager

RA Capital Healthcare Fund L.P

By RA Capital Management LLC
its general

Pet Koichinaky

Title Manager



ANNEX

SHAREHOLDER PROPOSAL

Shareholders of Northstar Neuroscience Inc recommend that the Board of Directors as

soon as reasonably practicable declare dividend or cash distribution of all legally available

assets

SUPPORTING STATEMENT

In January 2008 Northstar announced negative results from EVER.EST the name of the

clinical trial for Northstars lead product candidate at the time On the day of the announcement

Northstars stock price closed at $1.37 down from $8.36 on the prior day and has not risen

above $2.00 per share since then On December 22 2008 the closing price of Northstars stock

was$Lll

More importantly Northatars stock price has been trading at significant discount from

Northstars available cash per share since January 22 2008 and this has not changed even after

the announcement on October 14 2008 that Noithstar received conditional approval to start

small 24-patient study of the Renova Cortical Stimulation System Northstars only remRining

product candidate Despite the fact that Northatars Investors and prospective investors do not

assign any value to Renova and its prospects as evidenced by the fact that Northstars stock

continues to trade at discount from Northstars available cash per share Northstar and its Board

of Directors have chosen to ignore this fact and have continued to develop Renova.Th

We believe that so long as Northstar and its Board of Directors continue in their efforts

to develop RenovaTM Northstars cash balance will continue to decrease and Northstars stock

price will further decline since it will continue to trade at discount from Northatars available

cash per share Instead of causing shareholder value to decrease by continuing to spend

Northstars cash balance the Board of Directors should maximize shareholder value by returning

Northatars cash balance net of reserves to provide for Northstars liabilities to Northstars

shareholders

The Northstar Board of Directors should declare cash dividend or distribution of

Northstars available cash as soon as reasonably practicable so that shareholders may xnaxinize

the value of their investment To maximize the amount of this cash dividend or distribution

Northstar should cease all operations and dissolve in order to decrease the amount of liabilities

and expenses and increase the available cash for the dividend or distribution Any delay by the

Board of Directors in implementing these measures will simply result in less cash available for

distribution to the shareholders of Northstar and hence less value per share for these

shareholders

Afl2722125.6



ANNEX II

SHAREHOLDER PROPOSAL

Shareholders of Northatar Neuroscience Inc recommend that the Board of Directors

conduct an issuer self tender offer as soon as reasonably practicable to repurchase its

outstanding shares at price equal to the per share liquIdation value of Noilhstar

SUPPORTING STATEMENT

In January 2008 Northstar announced negative results from EVEREST the name of the

clinical trial for Northstars lead product candidate at the time On the day of the announcement

Northatars stock price closed at $1.37 down from $8.36 on the prior day and has not risen

above $2.00 per share since then On December 22 2008 the closing price of Northstars stock

was$1.ll

More importantly Northstars stock price has been trading at significant discount from

Northstars available cash per share since January 222008 and this has not changed even after

the announcement on October 14 2008 that Northstar received conditional approval to start

small 24-patient study of the Renova Cortical Stimulation System Northstars only remaining

product candidate Despite the fact that Northstars investors and prospective investors do not

assign any value to RenovaTM and its prospects as evidenced by the fact that Northstars stock

continues to trade at discount from Northstars available cash per share Northstar and its Board

of Directors have chosen to ignore this fact and have continued to develop Renova

We believe that so long as Northstar and its Board of Directors continue in their efforts

to develop RenovaTMNorthstars cash balance will continue to decrease and Northstars stock

price will further decline since it will continue to trade at discount from Northstars available

cash per share Instead of causing shareholder value to decrease by continuing to spend

Northatars cash balance the Board of Directors should maximize shareholder value by returning

Northstars cash balance net of reserves to provide for Northstars liabilities to Northstars

shareholders

Northstars Board of Directors should commence an issuer self tender offer as soon as

reasonably practicable so that shareholders are able to maximize the value of their investment

tender offer would provide those shareholders who believe that receiving liquidating

distribution for their shares is value maximing transaction the opportunity to receive such

liquidating distribution in cash immediately by electing to participate in the tender offer

tender offer would also allow those shareholders that believe in the long-tcnn prospects
of

Northstar and its stock price to remain as shareholders of Northstar by not participating
in the

tender offer

Afl2782Z2S.5



ANNEX III

DIRECTOR NOMINEES

Shareholders of Northatar Neuroscience Inc nominate the following individuals as

nominees for election as Class Ill director of Northatar Neuroscience Inc at the 2009Annual

Meeting

Peter Koichiusky

Matthew Renna

Rajeev Shah

SUPPOR11NG STATEMENT

The Nominees presented in this proposal have training in the molecular biology

biochemistry virology neuroscience medicine and drug development fields The Nominees

work for RA Capital and can provide Northstar with the guidance and direction needed to return

value to Northsars shareholders

If elected the Nominees intend to ask the new Board to consider taking one or more or

the following actions

Stmcturing third-party purchase of Northstar

Commencing an issuer self tender offer to return excess cash to shareholders

Declaring dividend or cash distribution of all legally available cash

Ceasing substantially all of Northstars operations and subleasing Northstars

headquarters

Formally liquidating and dissolving Northstar and returning all remaining

assets to its shareholders

In contrast the present Board of Directors has watched Northstars stock price decline

dramatically while failing to take effective actions to maximize value for shareholders

In January 2008 Northstar announced negative results from EVEREST the name of the

clinical trial for Northstars lead product candidate at the time On the day of the announcement

Northstars stock price closed at $1.37 down from $8.36 on the prior day and has not risen

above $2.00 per share since then On December 222008 the closing price of Nortbstars stock

was $1.11 More importantly Northstas stock price has been trading at significant discount

from Northstars available cash per share since January 22 2008 and this has not changed even

afler the announcement on October 14 2008 that Northstar received conditional approval to start

small 24-patient study of the RenovaT Cortical Stimulation System Northatars only

remaining product candidate Despite the fact that Northstars investors and prospective

investors do not assign any value to Renova and its prospects as evidenced by the fact that

Northstars stock continues to trade at discount from Northstars available cash
per share

Noribstar and its Board of Directors have chosen to ignore this fact and have continued to

develop Renova.TM

AIfll$2525.6
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In addition the Board of Directors has rejected or chosen to ignore other proposals that

would have maximized shareholder value On July 2008 Tang Capital offered to acquire

Northstar for $2.25 per share and the offer was rejected by the Board In July 2008 we delivered

letter to the Board requesting that the Board reconsider its decision to reject Tang Capitals

offer or pursue other alternatives such as dramatically reducing its burn rate and declaring cash

distribution to shareholders The Board never responded to our letter In December 2008 we

delivered another letter to the Board of Directors urging them consider dividend cash

distribution or share reourchase eroaram and such letter was left unanswered as well

We believe that new leadership on the Board of Directors is needed so that value will be

returned to the shareholders of Northstar

INFORMATION REGARDING THE NOMINEES

Background

Set forth in the table below is for each Nominee the name age business address and

residence address of such person iithe present principal occupation or employment and the

name and principal business of any corporation or other organization in which such employment

is carried on and iii the five-year business history of such person including all directorships

held in other public companies or invesiment company Neither Nominees principal occupation

nor employment during the past five years is or has been with corporation or organization

which is parent subsidiary or other affiliate of the Company Neither Nominee holds or has

ever held any position directorship or office with the Company Each Nominee is citizen of

the United States of America

Peter Kolchinsky Peter Kolchinsky is general partner portfolio manager and co

founder of RA Capital Management LLC an investment advisor

Age 32 with fund based in Boston specializing in the life-science and

healthcare sectors Since the finns inception in 2002 Dr
Business Address

Kolchinsky has built team comprised of investment professionals

RA Capital Management with training in molecular biology biochemistry virology

LLC 800 Boylston Street neuroscience medicine and drng development The teams
Suite 1500 BOStOfl investment strategy couples proprietary risk and value metrics with

02199
extensive diligence of products technologies and companies In

addition to open-market transactions the fund also invests via

Residence Address
private placements Dr Kolchinsky received Ph.D in Virology

FISMA 0MB Memorandum M-07-1 from Harvard University He holds BS in Biology from Cornell

University

Matthew Renna Matthew Retina is Senior Analyst at RA Capital Management

LLC Prior to joining RA Capital in 2008 be was co-founder

FISM Memorandum M-07-16 and Managing Director of Neponset Equity Research NER Life

Sciences focused independent equity research boutique associated

Business Address wi1 Snlii Sritje which nrnvided small and mid-can eauitv

10



RA CapItal Maagement rSCOhcOVecsWithIfl the Blo iogyi.nd Spe laity

LW 800 Boylston Street Pharmaceuticals sectors Mr 1enna began his career in the

Suite 1500 Boston MA pharmaceutical industry at Merck Co He received an MS and

02199 BS from Boston University an MBA from Boston College

Residence

FISMA 0MB Memorandum M-07-16

Rajeev Shah Rajeev Shalt is Senior Analystat RA Hal Management .LLC

Pnor to joining RA Capital Management LW In 2004 be

FISMA Memorandum 0716 managed technical operations at Ahus Pharmaceuticals during

which time the organization
raised more than $100 nuihon and

Business Address doubled aim He has consulted to Procter Gamble Akzo
RA CaPital Nobel Chemicals and ATT Mr Shah graduated in 1999 front

LLC 800 Boylaton Street Cornell University where be majored in chemistry with

Suite 1500 Boston MA
in economics

02199

Residence Address

FISMA 0MB Memorandum M-07-16

interests in the Company

Except as disclosed on Annex V.hereto no Nominee nor any ofbis.rcspectveassociates

or affiliates together the Nominee Associates directly or indirectly beneciaUy or of

record owns any securities of the Company or any securities of any subsidiary of the Company

ii has or had relationship with the Company in any capacity including positions as directors

or officers of the Company or in purchased or sold any Company stock in the preceding two

years Furthermore except as disclosed on Annex 111 hereto none of the Nominees or the

Nominee Associates is or has been Within the pastyear party to any contract arangementor

understanding with any person with respect to any securities of die Company including but not

limited to joint ventures loan or option arrangements puts or calls guarantees against
loss or

gua of profits division of iosses.or profits or the giving orwithirniding oiproxies.

No Nominee nor any Nominee Associates has entered Into any greement or

undcrstandmg with any person respecting any future employment with the Company or any of its

affiliates or any future transactions to which the Company or any of its atThiateswiil or maybe

party

Other than interests arising front ownership of Northstars common stock as disclosed in

Annex no Nominee Nominee Associate or any member of the foregoings immediate flimily

is either party to any transaction or series of transactions since the begmnmg of the Companys

last fiscal year or has knowledgc of any curently proposed transaction or series of proposed

11



iransacttons to which the Conipary or any of its subsidiaries was oris to be patty iiin

which the amount involved exceeds $120000 and in in which any Nominee Nominee

Associate or any member of his immediate finuly has or will have direct or indirect material

interest

Since the bcginnirg of the Companys 155 fiscal at the Nominees were not and no

member of the immediate familyof any of the Nominees or any ann corporation or orgamzation

of which any of the Nominees is an executive officer or partner or director or the beneficial

owner of 10% or more of any class of equity securities or any trust or other estate in which any

of the Nominees has substantial beneficial interest or as to winch any of them serves as

trustee or in similar capacity was indebted to the Company or any of its subsidiaries at any

time

Abscn cc of Any Material Proceedings Adverse to the Company

To PJ ipital\ best know1cdge thereare no maen al proceedings to which any

Nominee or Nominee Associate is aprty adverse to the Compatmyor any of its subsidiaries and

neither of the Nominees nor any Nominee Associate has matenl interest adverse to the

Company ci any of Its subsidman es

Absence of Any Family Relationships

None of the Nominees has any family relationship with any directo executive officer or

person nominated or chosen to become dIrector or executive officer of the Conyor any of

its subsidiaries

Absence of Involvement In Certain Legal Proceedings

During the past five years and withrcspect to below dig the past ten yeau

No petitiOn under the state insOlver law baa

been flied by or against any Nominee nor has receiver fiscal agent or similar

officer been appointed by court tbr the business or property of any Nominee or

any partnership in which any Nominee was general at or within

years before the time of such filing or any corporation or business association of

winch any Nominee was an executive officer at or within two years before the

timeofsueiz filing

No Nominee has been convicted hi acriminaiproceedi or is named subject of

pending criminal proceeding excluding traffic violations and other minor

offenses

No Nominee was the subject of any order judgment or decree not suhsequ.ntiy

reveri suspended or vacated of any court of competent juietion

permanently or temporarily eq joining such person from or otherwise Inniting the

following activities

Wfl182$2S6 12



Acting ass futures commission mlanintroducing roker commodity

trading advisor commodity pooi operator floor broker leverage

transaction mercbaat any other person regulated by the Commodity

Futwes Trading Commission or an associated person of any of the

foregoing eras an investment advisor underv.Titer broker or dealer in

securities or as an affiliated person director or employee of any

investment company bank savings and loan association or insurance

company or engaging in or contmwng any conduct or practice
in

connection with such activity

ii Engaging in any type of business practice or

iii Engaging in any activity in connection with the purchase or sale of any

security or commodity or in connection with any violation of Federal or

State securities laws or Federal commodities 1aWS

No ice was the subject of any OTd jdnent Ct not SUJ..fltly

reversed suspended or vacated of any Federal or State authority barring

suspending or otherwise limiting for inorethan 60 days the right of such person to

engage in any activity described in paragraph ci above or to be associated

with persons engaged in any such act vity

No Nominee was found by COUit Of coni1ictcatjutidiCtion in çj\.iJ tjfl .Q

the Securities and Exchange Commissionto have violated any Federal or State

securities law and the judgment in such civil action or finding by the Securities

and Exchange Commissionhas not been subsequently reversed suspended or

vacated and

No NØminee was found by court of jUthdlCtlOflfl civil ecUon or by

the Commodities Futures Trading Conunission to have violated any Federal

conunodities law where the judgment in such civil action or finding by the

Commodity Futures Trading Commissionhas not been subsequently revetsed

suspended or vacated

Arrangements or Understandings

.RA Capital has requested each of the Noniin to serve on the Bordof Direct of the

Company and each Nominee has agreed to do so without additional financial compensation for

doing so from R.A Capital In connection with Ins employmentby RA Capital the Nominees

have certain rights to indemnification for his services on behalf of RA Capital RA Capital

expects to provide indemnification to the Nominees in connection with their serving on the slate

ofbononiinees ofRA CapitaL

Except as disclosed thve there are no other arrangements or understandings between

PA Capital and any of the Nominees oyNomji Associates nd nunS of the Ndrninces or

Nominee Associates have any arrangement or understanding with sty other person pursuant to

13



which any such Nominee was or 1510 be selected as aditororziominee.foreiectieri..ofthe

Company The Nominees do not have any substantial interest direct or indirect by security

holdings or otherwise in any matter to be acted upon at die 2009 Annual Meeting other than

as set forth above or in the materials accompanying this Annex IlL iieach Nommes interest

in being elected to serve aS Director ofthe Company and iiias aCt forth in the Statements On

Schedule 13D filed by or on behalf of the members of RA Capital pursuant to the Exchange Act

which Schedule 131s have been previously filed with the Securities and Exchange Commission

and arc available upon request or at the Securities and Exchange Commissions website at

www.sec.gov

SectIon 16a of the .Excha Act

None of the Nominees have failed to timely file any reports required by Section 16a of

the Exchange Act with respect to the Company during the most recent fiscal year or any prior

fiscal years

Jfide peadence of Naminecs

To BA Capitals best knowledge the Nominees would be considered independent under

NASDAQ Stock Market Rule 4350c and Rule 42001X15 and the independence standards

applicable to Northstar under paragraph aX of Item 407 of Regulation S-K under the

Exchange Act

Except asset forth herein or attached herCtOtotbe knowieof BA Capital there is ir

othcruiformatianithtmgto any WommeethatisrequiredtobedisclosedtotheCompanyman

advance.notice of shareholder nominees for directors under Section LIt of tbc.By-laws of

Northe Neuroscience Inc

Except as set forth herein or attached herein to the knowledge of RA Capital thC1 is no

other information relating to any Nominee that is required to be disclosed in connection with

solicatating proxies for election of directors in an election contest or is otherwise required in

each case pursuant to Regulaiion .14A pronmigati under theExchange Act

14
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CONSENT

hereby agree and consent to serve as nominee of RA Capital Healthcare Fund LP and RA

Capital Health care Fund II LI to the Board of Directors or Northstar Neuroscience1 Inc and

if elected as director of Northatar Neuroscience Inc. also agree and consent to being

named as nominee of RA Capital Healthcare Fund LP and RA Capital l4ealthcare Fund II

12 to the Board of Directors of Northstar Neurosdence Inc In any proxy statement or

solicitation mate ais

Signature

Name V.Aee

Date

-23-



CONSENT

hereby agree and consent to serve as nominee of RA Capital Ilealthcare Fund and

Capital Healthcare Fund TI to the Board of Directors of Northstar Neuroscience Inc and

if elected as director of Northstar Neuroscience inc. also avee and consent to being

named as nominee of RA Capita Healthcare Fund LP and RA Capital Healthcare Fund

LP to the Board of Directors of Northstar Neuroscience Inc In any proxy statement or

solicitation materials

Signature

Name .mJwJ
51

Date tit.WO

-23-



CONSENT

hereby agree and consent to serve as nominee of RA Capital Healthcare Fund 12 and RA

Capital Heaithcare Fund 1l L.P to the Board of Directors of Northstar Neurosdence Inc and

iiected as director of Northstar Neuroscience Inc. also agree and consent to being

named as nominee of PA Capital Healthcare Fund 12 and PA Capital Heaitbcare Fund ii

12 to the Board of Directors of Northstar Neuroscience Inc In any proxy statement or

solicitation materials

Signature

Namer

Date et

A121DLb7



ANNEX

INFORMATION REGARDING
TIlE PARTICIPANTS RA CAPITAL

AND THE NOMINEES

Interests hi the Proposals

Except as disclosed on Annexes IL III andY no Participant1 Nominee nor any of his

respective associates or affiliates together1 the Nominee Associates directly or indirectly

beneficially or of record owns any securities of the Company or any securities of any subsidiary

of the Company ii has or had relationship with the Company in any capacity including

positions as directors or officers of the Company or iiipurchased or sold any Company stock in

the preceding two years Furthermore except as disclosed on Annex III and none of the

Participants and Nominee Associates is or has been within the past year party to any

arrangement or understanding with any other person or persons In connection with the Proposals

including but not limited to joint ventures loan or option arrangements puts or calls guarantees

against loss or guarantees of profits division of losses or profits or the giving or withholding of

proxies Except as disclosed in Annexes IL lii and none of the Participants and Nominees

Associates has and has not had in the past year any material interest in the Proposals

No Participant Nominee nor any Nominee Associates has entered into any agreement or

understanding with any person respecting any future employment with the Company or any of its

affiliates or any future transactions to which the Company or any of its affiliates Will or may be

party

Other than interests arising from ownership of Northatars common stock as disclosed in

this Annex no Participant Nominee Nominee Associate or any member of the foregoings

immediate family is either party to any transaction or series of transactions since the beginning

of the Companys last fiscal year or has knowledge of any currently proposed transaction or

series of proposed transactions to which the Company or any of its subsidiaries was or is to

be party iiin which the amount involved exceeds $120000 and iii in which any Nominee

Nominee Associate or any member of his immediate family has or will have direct or indirect

material interest

interest in the Company

Set forth below are the name and address of each of the respective Participants and

Nominees and iithe class and number of shares of stock of the Company which are owned of

record andfor beneficially by each of the Participants and Nominees or any of their respective

affiliates or associates including the Nominees and Nominee Associates Except for RA Capital

Healthcare Fund L.P and RA Capital Healthcare Fund II L.P none of the Participants or

Nominees is the owner of record of shares of capital stock of the Company

16



Class and Number of

Shares of Capital Stock

Owned of Record

Name and Address and/or Beneflciallv Percent of Class

RA Capital Management LLC 2539139 9.71%

800 Boylsion Street Suite 1500

Boston MA 02199

RA Capital Healthcare Fund L.P.2 207847 9j9%i

800 Boylston Street Suite 1500

Boston MA 02199

RA Capital Healthcare Fund II L.P.2 31Z92 0.12%

800 Boylston Street Suite 3500

Boston MA 02199

Peter Kolchinsky3 Z539 139 9.71%

800 Boylston Street Suite 1500

Boston MA 02199

Matthew Renna 0%
800 Boylston Street Suite 1500

Boston MA 02199

Rajeev Shah 0%
800 Boylston Street Suite 1500

Boston MA 02199

The percentages are calculated on the basis that 26144900 shares of common stock

were outstanding as October 24 2008 as represented by Northstar in its Quarterly Report on

Form I0.Q filed with the Securities and Exchange Commission on November 2008

PA Capital Management LLC is the general partner of each of RA Capital Healthcare

Fund L.P and RA Capital Healthcare Fund II L.P As result RA Capital Management may

be deemed to beneficially own the shares of common stock held by RA Capital
Healthcare Fund

L.P and RA Capital Healthcare Fund 11 LP

Mr Kolchinsky is the managing member of RA Capital Management LLC which is

the general partner of each of RA Capital Healthcare Fund L.P arid RA Capital Healthcare Fund

II L.P As result Mr Koichinsky may be deemed to beneficially own the shares of common

stock held by PA Capital Healthcarc Fund L.P and PA Capital Hcalthcare Fund II L.P

17



Transactions Within the Past Two Years

Set forth below are the dates on which shares of the Company were purchased or sold

by each of the Participants or any of their respective afthates or associates and iithe amount

purchased or sold on such date within the past two years

Name Date Transaction Shares

BA Capital Healthcarc Fund 11 L.P 1-25-2008 Purchase 6500.00

RA Capital Hcalthcarc Fund II L.P 1-25-2008 Purchase 3796.00

RA Capital Healthcare Fund LP 1-25-2008 Purchase 493500.00

BA Capital Heaithcare Fund L.P 1-25-2008 Purchase 288204.00

RA Capital Icalthcare Fund 11 L.P 5-30-2008 Sale 1200.00

RA Capital Healthcnre Fund L.P 5-30-2008 Sale 98800.00

BA Capital Healthcare Fund II 12 7-2-2008 Purchase 3000.00

RA Capital Healthcarc Fund L.P 7-2-2003 Purchase 247000.00

RA Capital Hcaithce Fund 11 Li 7-3-2008 Purchase 1200.00

BA Capital Healthcare Fund LP 1-3-2008 Purchase 592800.00

BA Capital Healthcare Fund II LP 7-7-2008 Purchase 2712.00

RA Capital Healibcare Fund LP 7-7-2008 Purchase 223288.00

BA Capital Heaithcarc Fund II L.P 7-8-2008 Purchase 7560.00

RA Capital Heahhcare Fund L.P 7-8-2008 Purchase 622440.00

BA Capital Healthcare Fund 11 L.P 7-9-2008 Purchase 1340.00

BA Capital Healthcare Fund L.P 7-9-2008 Purchase 110260.00

BA Capital Healthcare Fund L..P 30-8-2008 Purchase 336.00

BA Capital Healthcare Fund Li 10-8-2008 Purchase 20123.00

BA Capital Heakhcare Fund II Li 11-24-2008 Purchase 68.00

BA Capital Heahhcare Fund L.P 11-24-2008 Purchase 9032.00

Evidence of Ownership

The Schedule 13D as filed by RA Capital Management LLC with the Securities and

Exchange Commissionon July 14 2008 as amended by Amendment No to Schedule 13D

filed on December 15 2008 and the Form 3F filed by RA Capital Management LLC with

Securities and Exchange Commissionon May 142008
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RA Oapital .Marregement LIC

80O0oistonSeet SuIte 1500

Boston1 PM 021999

Re Not..Ce of Defict

Mr Ko4chinsky

We am counsel to Noithstar Neu eciance Inc 4Northata and onbelfofNorthat am writing kr

connection with your letter dated December23 2008 the Pmoosat LatW to the Board of Okeciom of

Northetar In the PropoSal Letter you submitted two proposals the NPr000saW itt connection wish the

2009 Annual Meeting Of Shareholders of Noflhs 2009 Annual Merg1

mnotIfyhyou on behalf of Nool rthatyoir5tgrrnlndon of the Proposals does not comply Rule

14a4b under the Securities Exchange Mtof 1934 as amended the IOBMfl on nnilttpte

grounds

Ruló 14a-8b requkes you tosubinitta NorthSWisterVarIOadOn that atthe time yoU submitted the

Proposals you had continuously held at least $2000 In market valus or 1% of Northatars voting stod

for period of at least one year indicated on Annex attIre Proposal Letter under the heading

Transactions YflUrtn the Past Two Years you stthat the earliest date of acquisition of Narthatar stock

was purchas by RA Capital Healthcare Fund II L.P of 8500 shams on January25 2000 which data

does not satisfy the one-year holding period

Rule 14a-8b2 further provides that you requked to prove your tilty to Northr.kr one 01 two

ways both OfWhICII you have failed to do

written statOmant from the holder of your sScuritiesusuaiya brOketor bank

venf4ng that at the time you submitted your Proposals you contmuotsly Md the

requisite in of Nor stock keIeaet one y5t or

IL cc fw..y SChedule 130 SChedule 13C .Fomr Form 4andlar.Form by you

demonstrating your ownemh as afar bewe the data on which the one-year holdIng

bngins.

In aixndancewth Rule 14a.8f you are hereby ratified Joldlflg period d5flcisn

pursuant to Rule 14a-8b In addition we note that the Proposal Letter contains two proposals and

pursuant to Rule 14a-8c shareholder may submit no more than one proposal to company for

particular shareholders meeting It for some mason you behave the inrredun contained in the

Proposal Letter is Inconect or that we hare hicarrecty calculated yoir holding period or you wish to

withdrew either or both Proposals request on behalf of Northstsrthatyourmlsh Northatar within 14

calendar days of your receipt Oflbls letter thewflttifl statement required pursuant .to Rule 14atb2



IPER

RA Capital Management Lt.C

Januay 22009
Page Two

proving your compliance with the one-year holding period and confiimatlon of
your

wllhdmwal of either or

both of the Proposals

Your response to Northstar correcting the noted procedural and ellbihty deficlenc4es must be

postmarked or transmitted electronically to Northatar no later than 14 calendar days from the date of your

receipt of this letter Further If you do not furnish such statement to Noilhatar we believe Norttistar wilt

be entitled to omit the Proposals from Its proxy statement in connection with the 2009 Annual Meeting

For your review we have attached copy of Rule 14a- as Edjbft

also advise you that Northatar believes it has other bases on which to omit the Proposals from Its proxy

statement in connection with the 2009 Annual Meeting If the dehciencies noted above are remedied

Northetar Intends to submit letter to the DMslon of Corporation Finance of the Securities and Exchange

Comnssion seeking the staffs concurrence with Its view to omit the Proposals In accordance with Rule

14e-8j Northatar will Ilimieli you copy of Iti .sions to the Secwftlas and Exchange Commission

Smcerely

DLA Piper LLP U8

Mark Hoffman

cc John Bowers Jr Nothatar Neuroscience Inc

Trent Dykes

Enclosure
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Rule 14a-8 Proposal of Security Holders

This section addresses when company must include shaeholde.s proposal In its proxy statement

and identify the proposal hi its form of pmxywhen the company holds an annual or special meeting of

shareholders In summary In order to have your shareholder proposal Included on companye proxy

card and Included along with any supporting statement in Its proxy statement you must be eligible and

follow certain procedures Under few specific circumstances the company is permitted to exclude your

proposal but only alter submitting he reasons to the Camnitasion structured this section in

question-and- answer format so that it le easier to understand The references to yoi are to

shareholder seeking to submit the proposal

Question What Is proposal shareholder proposal Is your recommendation or requirement

that the company andlor its board of directors take action which you Intend to present at

meeting of the compans shareholders Your proposal should slate as clearly as possible the

course of action that you believe the company should follow If your proposal is placed on the

companys proxy card the company must also provide In the fomi of proxy means far

shasahokiers to specify by boxes choice between approval or disapproval or abstention

Unless otherwise indicated the word pmposalh as used in this section refers both to your

proposal and to your ccnesponding statement in support of your proposal If any

Question Who Is eligIble to submit proposal and how do demonstrate to the company that

am ellgible

In order to be eligible to submit proposal you must have continuously held at least

$2000 in market value or 1% of the compenft securities entitled to be voted on the

proposal at the meeting for at least one year by the date you submit the proposaL You

must continue to hold those securities through the date of the meeting

If you are the registered holder of your securities which means that your name appears

In the companys records as shareholder the cotnpany can verify your eligibility on Its

own although you will still have to provide the company with written statement that you

inland to continue to bold the securities through the date of the meeting of shareholders

Howeve if like many shareholders you are not registered holder the company likely

does not know that you are shareholder or how many shares you own In this case at

the time you submit your proposal you must prove your eiglbllity to the company In one

of two ways

The first way Is to submIt to the company written statement from the record

holder of your securities usually broker or bank verifying that at the time you

submitted your proposal you continuously held the securities for at least one

year You must also Include your own written statement that you inland to

continue to hold the securities through the date of the meeting of shareholders

or

II The second way to prove ownership applies only if you have tiled Schedule

3D Schedule 13G Form Form andlor Form or amendments to those

documents or updated forms reflecting your ownership of the shares as of or

before the date on which the one-year eligibility period begins If you have Iliad



PER
RA Capital Management LIC
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Exhibit continued

one of these documents with the SEC you may demonstrate your efigibulity by

submitting to the company

copy of the schedule andlor form and any subsequent amendments

reporting change In your ownership level

Your written statement that you continuously held the required number of

shares for the one.y.ar period of the date of the statement and

Your written statement that you Intend to continue ownership of the

shares through the date of the companys annual or specIal meeting

Question How many proposals mayl submit Each shareholder may submit no mcie than one

proposal to company for particular shareholders meeting

Question How tong can my proposal be Th proposal incbding any accompanying

supporting statement may not exceed 500 words

QuestIon What Is the deadline for submitting proposal

If you are submitting your proposal for the companys annual meeting you can in most

cases find the deadline In last years proxy statement However if the company did not

hold an annual meeting last year or has changed the date of ha meeting for this year

more than 30 days from last years meeting you can usually find the deadline In one of

the companys quarterly reports on Form 1O-Q orlG-QSB or In shareholder reports of

investment companies under Rule 30d-1 of in Investment Company Act of 1940

Editors note This section was redesignated as Rule 30e-1 See 86 FR 37343759 Jan

182001 In order to avoid controversy shareholders should submit their proposals by

means Including electronic means that permit them to prove the date of delhrery

The deadline is calculated In in following manner if in proposal is submitted for

regularly scheduled annual meeting The proposal must be received at the companys

principal executive offices not less than 120 calendar days before the date of the

companys proxy statement released to shareholders in connection with the previous

years annual meeting However if the company did not hold an annual meeting the

previous year or if the date of thIs years annual meeting has been changed by more

than 30 days from th date of the previous years meeting then the deadline is

reasonable time before the company begins to print and send Its proxy mataria

If you are submitting your proposal for meeting of shareholders other than regularly

scheduled annual meeting the deadline is reasonable time before the company begins

to print and send its proxy materials

Question What If fail to follow one of the .llglblrrty or procedural requirements explained in

answers to Questions through of this section

.... ......_ but only after it has notified you of the

problem arid you have failed adequately to correct it WIthin 14 calendar days of

receiving your proposal the company must notify you In writing of any procedural or

elibIflty deficiencies as well as of the time frame for your response Your response mUst

be postmarked or transmitted electronioally no later than 14 days from the date you
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received the companys notification company need not provide you such notice of

th8iency if the deliciency cannot be remedmd such as if you fail to submit proposal by

the companys properly determined deaine If the company intends to exclude the

proposal It will later hews to make submission under Rule 14a8 and provide you with

copy uncterQueetion 10 below Rule 14e-8W

If you Vail In your promise to hold the required number of securities through the date of

the meeting of shareholders then the company wifi be permitted to exclude all of your

proposals from his proxy materials for any meeting held in the following two calendar

years

Question Who has the burden of persuading the Commission or Is stal that my proposal can

be exckided Except as otherwise noted the burden is on the company to demonstrate that it is

entitled to exclude ocooosal

QuestIon Must appear personally at the shareholders meeting to present the proposer

Either you or your representative who is qualified under stats law to present the proposal

on your behalf must attend the meeting to present the proposal Whether you attend the

meeting yourself or send qualified representative to the meeting in your place you

should make sure that you or your representative follow the proper state law procedures

for attending the meeting and/or presenting your proposal

It the company holds It shareholder meeting In whole or In part via electronic media and

the company permits you or your representative to present your proposal via such media

then you may appear through electronic media rather than traveling to the meeting to

appear in person

If you or your qualified representative fall to appear and present the proposal without

good cause the company will be permitted to exclude all of your proposals from Its proxy

materials for any meetings held In the following two calendar years

Quesbon If have complied wlh the procedural requiremenb on what other bases may

company rely to exclude my proposer

improper under slate law If the proposal is not proper subect for action by

shareholders under the laws of the jurisdiction of the companys organization

VIolation of law If the proposal would if implemented cause the company to violate any

state federal or foreign law to which It Is subject

Violation of proxy rules It the proposal or supporting statement Is contiuryto any of the

Commissions proxy rules including Rule 14a-9 which prohibits materially false or

misleading statements in proxy soliciting matermis

Personal grievance special interest If the proposal relates to the redress of personal

claim or grievance against the company or any other person or if it Is designed to result

in benefit to you or to further personal Interest which is not shared by the other

shareholders at large
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Relevance If the proposal relates to operations which account for less than percent of

the companys total assets at the end of Its most recent fiscal year and for less than

percent of lb net earning sand gross sales for Its most recent fiscal year and Is not

otherwise sgnhflcantly related to the companys buelness

Absence of powerlauthodty If the company woid lack the power or authority to

Implement the proposal

Management functions if the proposal deals with matter relating to the conipanys

ordinary business operations

Relates to election It the proposal relates to an election far membership on the

ccmpans board of directors or analogous governing body

Conflicts with conipanys proposal If the proposal directly conflicts with one of the

corripans own proposals to be submbted to shareholders at the same meeting

10 Substantially Implemented If the company has already substantially implemented the

proposal

11 DuplIcation If the proposal substantially duplicates another proposal previously submitted

to tha company by another proponent that wl be induded in the companys proxy

materials for the same meeting

12 Resubmisslons If the proposal deala with substantially the same subiect matter as

another proposal or proposals that has or have been previously Included in the

companys proxy materials within the preceding calendar years company may
exclude it from Its proxy materials for any meeting held wIthin calendar years of the last

time It was included if the proposal recalved

Less than 3% of the vote If proposed once within the preceding calendar years

IL Less than 8% of the vote on Its last submission to shareholders If proposed twice

previously within the preceding calendar yearn or

iii Less than 10% of the vote on Its last submission to shareholders if proposed

three times or more previously within the preceding calendar years and

13 Specific amount of dividends If the proposal relates to sped Ic amounts of cash or stock

dividends

Question 10 Mat procedures must the company follow if it intends to exclude my proposai

if the company Intends to excbjde proposal from lb proxy materIals It must file Its

reasons with the Commission no later than 80 calendar days before it fIles Its definitive

proxy statement and form of proxy with the Commission The company must

simultaneously provide you with copy ol Its submission The Commission staff may
permit the company to make lb submission later than 80 days before the company files

its definitive proxy statement and form of proxy If the company demorMatas good cause

for missing the deadline

The company must file six paper copies of the following
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The proposa

ii An explanation of why the company believes that It may exclude the proposal

which should If possible refer to the most recent applicable authority such as

prior Division letters issued under the rule and

iii supporting opinion of counsel when such reasons are based on matters of

state or foreign law

Ii Question 11 May submit my own statement to the Commlesion responding to the companys

arguments

Yes you may submit response but it Is not required You should try to submit any response to

us with copy to the company as soon as possible after the company makes Its submission

This way the Commission staff wIN hive time to considerfully yoursubmlssion before rt Issues its

response You should submit six paper copies of your response

QuestIon 12 If the company Includes my shareliok1ec proposal in its proxy materials what

information about me must it include along with the prcpoeI ftsell

The companys proxy statement must include your name arid addrees as well as the

number of the companys voting securities that you hold However Instead of providing

that information the company may Instead indude statement that It will provide the

Information to shareholders promptly upon evelving an oral or written request

The company Is not responsible for the contents of your proposal or supporting

statement

Question 13 What can do if the company Includes In Its proxy statement reasons why It believes

shareholders should not vote in favor of my proposal and disagree with same of its statements

The company may elect to include in Its proxy stetement reasons why It behaves

shareholders should vote against your proposal The company is atiowed to make

arguments reflecting its own point of view just as you may express your own point of

view in your proposals supporting statement

However If you believe that the companys opposition to your proposal contains

materially false or misleading statements that may violate our anti- fraud rule Rule 14a-9

you should promptly send to the Commission staff and the company letter explaining

the reasons for your view along with copy of the companys statements opposing your

proposal To the extant possible your letet should Include specific fachal Information

demonstrating the inaccuracy of the companys claims Time permitting you may wish to

try to work out your differences with the company by yourself before contacting the

Commission staff

We require the company to send you copy of Its statements opposing your proposal

before it sends Its proxy materials so that you may bring to our attention any materially

false or misleading statments under the following timefrarnes
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If our no-action response iequbes that you make revions to your proposal or

suppoling statement as condition to mquIrIn ihe company to include It in its

proxy meials then the company must provide with copy of its opposition

statements no later than calender days after the company receives copy of

your revised proposal or

ii In all other cases the company must provide you with copy of Its opposition

statements no later than 30 calendar days before its files definitive comes of its

proxy statement end form of proxy under Rule 14a8
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